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[ AR EXECUTIVE OFFICE OF THE PRESIDENT /;%
T N OFFICE OF MANAGEMENT AND BUDGET W
WASHINGTON, D.C. 20803

September 4, 193Q TESIIMONY

LEGISLATIVE REFERRAL MEMORANDUM

TO: Legislative Liaison Officer

Administrative Office of the U.S. Courts - Robert Feidler (633-6040)
V

N s 5 . ' -
w "}}./%\J"l: ‘/, 1 !‘x N :\‘ .
. SUBJECT: Department of Justice proposed testimony on H,R. 3898
N o
¢

, and H.R., 5381 ~-~ two billg relating to reform of the
Federal judicial system,

w0 N v

§? ) The Oféica of Management and Budget reguests the views of your
agency on the above subject before advising on its relationship to
the program of the President, in accordance with OMB Circular A-19,

Please provide us with your views no later than 10:00 m. -- 9/5/90.
(FIRM -- Testimony is for delivery Thursday morning. Portions of this
testimony have been delivered previously -- see memo -- attached).

Direct your questions te Jim Brown (395-3457), the legislative

analyst in this office. .
W(}%MW

James J. Jukes for

Asaistant Director for
Legislative Reference

Enclosures

cc: Cora Beabe
Boyden Gray
Bobh Damus
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SUBJECT: Attached Testomony on H.R. 5381 and gubstitute for

H.R. 3898

e you lite & little easier, we offer the following

comments pn our draft testimeny.

1.

The girst part of thae testimony, on the mxbsti@ for H.R.
3898, 1ls based on gur letter of July 12 to SenalGy Biden on
§. 2p48 — the text of S. 2648 is being used in ileu of H.R.
There is literally nothing new hers.

The kacond part of the taestimony, on H.R. 5381 the Fedaral

£ Study Committee Implementation Act, s based on the
Attorney General’s gtatament bafors the Faderal Courts study
ttea on January 31 to the exteant it ls applicable. In
certnin sreas, it is Sleaxly new.

" Removal, venue and statute of limitatione provisions
(pages 10-13) are based or our litigation sxporiance.
In several instances, we are concerned that litigation
woste would be sxmncerbated.

* The Magistrates discussion (13=14) is also new and we
have a great concern that our ability to litigate
effectively on behalf of the govermmant.

* Supplemental juriediction (14=-15) is juet plain
dangerous to the public fisc.

d ADR (15=16) carries forward our position in 1988 and is
consistent with testimeny last year on ADR bafoxe hoth
House and Sanate GOv‘t Opa/Affalirs Committees.

= | Bankruptoy (16-19) is oconsistent with the Attorney
Goneral’s statement bafore tha FO8C.

* Parole Commiesion (19-20)1 we want to substitute the
Adulnistration’s proposal. "

* Court of Internatiocnal Trade (20-21) isx consistent with
the D’Amato lettar that you have cleared, although the
pProposal is someawhat differant,

The judgeship testimony is a mhort version of an established
Administration position embodied in ocur July 12 lettar to
Biden and the letter to Brooks. '
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hairman and Membars of the Sulbcommittee:

the great challenges that a litjgious society con-—
present to the administration of justice in the federal
is a matter of lpportance to present the viaws of the

5898, the

Civil uuetice Reform Act (as ravised) and H.R. 5381, the Federal

Gourts Sty

WeASULEX,

Lﬂy Committee Implementation Act of 19%0. These two

plong with the omndibus Jjudgeship ill introeduced by

Chairman Brooks, H.R. 5316, could result in substantially

improving jthe rendering of effective and efficient Justice four

all Americans.

Baca

se the Department of Justice and the adninistration

balieve it imperative generally to eshance the judicial systenm,

the bill=x
intereat 4

the nesd o

Gourt aa:Ilo&d:

LacCommery

In v

v O Us,

called before the Subcommittee today are of spacial

The revised version of H.R. 3898 centers upon

Lo provide efficiency in the management of the federal

‘H.R. 5381, in turn, focuses on the work and

tions of the federal Courts Study Committea.

wiewing these leglslative proposals, thae Dapartment

enjoys the unigue parspective of being, by far, the largast

litigant

yparticipad

gtates dii

The

Cakas ot

hours annpally in defense of the United States.

in the federal courts.

For example, the United states

Fed In 26.4% of the 223,113 cases rfiled in the United

trict courts in calendar ysaxr 1969,
ivil bivision, which I head, handlas mere than 18,000
y given time, and expends more than 700,000 attorney

In the aras of
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mass torts litigation alone, the Divieion hazs, since 1881,

expendead
budgaetary
typae of G

afficlent

The
litigati

burdense

433,000 hours to dafend 3,200 asbestos cases. Glven

and manpower realiitias, we could nét have mansged thie

omplex litigation without having developed and adopted

managarial meohanisms'ann.automntad litigation aupport.

a facts fllustrate the Department’s realization that
under the present system indeed is iﬁ;rieate and often

. We thus command tha efforte of thisx Subcommittes to

streamlige litigation in the federal oeurts.

Az 1
piaces of
the Judic
must reit
quidad by
powavs,

numbar of

H.R. Bagl

desaribe the Departmant ‘s vioewe on thess important
‘lagislation, and renew our commitment to working with
Hary and the Congress on judicial reform leglslation, I
erate an lmportant Administration policy. We are

a healthy respect for the Constitution’s separation of
this respact leads us to refrain from commenting on a
provisions in these bills that we yegard as internal

. to the Judicial Branch. 7Thus, for exemple, § 202 of

would provide a statutory racognition of the power of

tha Judiclal Conference nf the United States Lo Msaue yules and

requlatichy for the federal <judiciary.

If the Judicial

chfarencI believes that a statutory authorization is necexsary

for it to

iesua rules and regulationa for the internal governance

of the Judicial Branch, the Executive Branch would gupport it.

However, 1t is not our mandate or desire to manage the Judicial

Branch.
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we similarly believe that it is unwise to impose detailed

statutory|
Branch in
conygress,
exeraisae

tools or

Justice.

controls on the internal oparations of the Judicial
the exerclse of lts constituticonal authority.

_however, may wish to adopt maasures that facilitate the
bf thul wuthority by extending to the courts additional

resources with which to improve the administration of

T. CIVIL LIFTIGATION MAMNAGBMENT

to H.R.

APPatgntly, this Bubcommittee is contemplating an amenduent
3

98 that would conform it to the language recently

adoptedezt the Sanate Judlclary committee in Title I of B. 2648,

My comm

Only]
able, the
ing the d

their civ

& tharefore are divected Lo the revision.

5
8ix years ago, Congrass rapealed, as inherently unwork—
maze of neaxrly 100 gd ket statutory provisions direot-
iatricl courts to expedite varicus classes of oases on

il dockets., Se@ 28 U.5.C. § 1657. The instant bill

seake & mzre systematic method of axpedition by raeguiring new

ninistrat

The 1
anch of ]

recommend

cchanisne, providing greater emphasis on case ad-
ion and establishing new reporting regquivements.
Diastrict Plavs

broposed amendmanta to the Judicial Code would direct
i@ 94 district courts to appoint an advisory group to

improvenents for the timely disposition of cases.l

1 X4

P Congress anacts this amendment and eadh district court

appointe an advicory group, we suggest that the United States

fcontinua&. . )
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onmendations would be adopted as a plan as outlined in

n addition, the bill provideg for uniform xaporting of

, standardized characterizations of judicial actionsg,

and lit::E;ion managenent training,

The
and quidal
that the j

currant p1

without wus

poe in the davelapmunt‘of district plang.

Pepartmant favors this cantralized approach to planning

Wa balieve
purely administrative distriet plans envisioned by the

oposals could improve the disposition of civil cases

Mmeceasarily formalizing the civil litigarion process.

The ﬁrolitoration of inconsistent loaal court rules ie a

problam

under

e judiciary and litigahts have faced for years; avan

ant practica, counsel for the Department and othay

malti-disgtrict litigatoxs, such as multi-gstate businesses, labor

unions,
many diff
cABEe MAN/C
Wa re
tions to o
current pu
that disty

coerdinati

4 public interest groups, must freguently comply with
rent and inharmonlous rulee. Signiticantly differant
emant plans would exacerbate this problem.

cognize that sume talloring of dlstrict court opera-
ddress local Tactors 1ls necessary, and belisve that the

5 *
oposals allow {lexibility for that. We note, however,
ict-lavel plane adopted without an adegquate degree of

PR and deferencae to the uniformity of the Federal Rules

1 ve s

Attorney £d
group.

rontinued) ,
T that district be nawed a parmanent mewmber of tha
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of Civil|Procedure themselves have baen of limited success in

ith litigation procesd prvblam&.2

Caze Tracking Systaemns

csad 28 U.8.C. § 473(a) would regquire that each district
elop & system of differentiated case tracking based upon
exity of each case, its requisite preparation tina,

Gencral sappports this

beafore th

VWa

davalop a

legislati
¥Yedoral R
schedule
Rula 16 a
conferenc

the court

antlcipatE; trial length and regource requirewents.

The Attorney

concept now, ag¢ he did in his etatement
Federal Courts Study Comnittee laet Januvary.

chggest that thae courts already have the authority to

nd implement this tracking without lcgiagation, though

bn might help to ensure upiformity. Rule 16 of the

wles of Cilvil Procedure already reguires Judges te
1y initial conferances to establish firm timetables.

lso glves the district courts the general powex, through

dx and scheduling ordera, to promote efficlient wee of

E

s and the litigant’s rescurces, and to address early on

2
Proc. 50(b
for the s
g§ 3771,
districts

n 1972, for exampla, the judiciary adopted Fed. R. Crim.
), which required that sach district court adopt a plan
edy digposition of coriminal cases. Seeg 18 Y.S8.C.
wavar, Rule 50(k) plans were inconsistent among

d frequently inflexible within a digtrict; only two

years later did congress intervene and enact the Speedy 1rial aAct

of 1874,
Amendment
1879, cle

process by
nandates Q&

§ 3161. The extent of the Speedy Trial Act

ly elucidates the Aiffioulty of managing the judicial
statute. On tha other hand, 18 DU.S. c.£§
strict plans for providing counsel to ind

3006A
igent

defendants] and 28 U.8.¢, § 1862 requires district plane for the

managemant

plang diff

tion of th

bacause th%rcurrlnt proposal reaches

1k u.s.c.
s{of 1979, Pub L. No, 96-4¢3, 93 Stat. 327, Aug. 2,

of the jury wheel. . These succassful administrative
in both kind and degres from the current proposal
far beyond the administra-~

district courts to th& litigation process itself,
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in 1itig4hion a wide range of matters bearing on the conduct of

the ¢ane.

That court power is reinforced by the power to

sanction |attornays or parties who do not comply.

To dngure succass, a case tracking plan mnq; be carefully

crafted Ho avoid being unnecessarily burdensiome to litigants.

Any such
litigati
Whil

courts nok be legislated too narrowly or restyictively.

iﬁgly: we

ropogal particularly shonld take the governmaent’s
interests and rescurce limitatiens into account.?

wa béliave that the tracking concept has mexrit, we are
that any such tracklng system imposed on the fedaeral
Accord-

agree with the bill‘a purpose of ensuring that dietrict

courts cohgider and implement case tracking while laaving tha

datails to be worked aut by the individuel jJjudges.

I wot

sectlions

_ Pratrial and sattlemant Confereances
11d 1ike to draw your attention to the fact that sevaeral
rE the Lill would dirsct the district courts to consider

implementdtion of actlons that may conflict with ll*i‘.hts. Attorney

Genaral’s

the United States.

authority to meanage and administer the legal affairs of .

Bee 28 U.5.C. §§ %16-519. The Attorney

General hJa delegated, through the officas of the United States

iliugtyra

e axperience in this area. The Commexrcial Litigation

3 ng Civil Division’s Commercial Litigation Branch has had

Branch exppnds a great deal of time filing motions in individual

cagaeg in o
proceduraes
because th

der to obtain exceptions from various aspects of the
sat forth In tbe Claims Court case management plan
pse procedures simply are not effective in specific

casas., Various procedures appear to be inappropriate in

differant kinds of cases.

Thie would cccur even under the more

specifically-tailored plane that would be reguired under the
propoged legislation. «




CovoL Ve
RFRL DS S A

Vi m—— i R L 5 o es emm— \ PR

B3/ 04,58 12:43 OMB LRD/LIC oo

- T -

Attorneyk and the Assistant Attorneys General, specific and
1imited huthorization teo procesd with the prosecution and defense
of the intereste of the United Statem.?

In particulax, proposed § 473(b) (2) and (b)(3) diract the
dlatricticourts to consider regquiring that an attornay
repregenting a party have authority to bind that party regarding
all matt previously identified by the court for discussion at
the conference and all reasonably related matters. Such g
mwandatae, |as applied to the United States, could conflict with the
Dapartment’s cfiain of command and policy*implem:;tatian funoctions
~- essentlial tools inbmanaginé sope 60,000 ocagen filed each year.

A px%triul conference 'on discovery could raise igsues of
attorney-flient or executive privilege, matters fraguantly

requiring] decisions by the highest officials of the Dapartment,

atfter congpultation with the affected agencies. It would make
1ittle operative sense to require the United Statas to have
senior officlals present vhenever a court deals with such
matters. |The United States should be exempted from the pogsi~
bility of {imposition of a requirement inconsistent with thae
Dapartment’s nead to maintain centralized control over litiga-
tion.
gimilarly, subsection (b) (5) diracts the @isfrict courts to

consider quuiring that an attorney representing a party attend s

gottlement| conferance with full authority to settle tha caga. In

‘Ees,|2.9., 28 C.F.R. § 0.13 (delegation of authority to
designate pttormeys to appear; authorization of redelegation).
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order to| rastain necessary litigation control to protect the

public fh
authority to senior officials and doeg not delegate such authox-

6¢, the Department necessarily remarveg settloment

L

ity broadly te its more than 6,000 trial counsel. Sgg 28 C.F.R.

§§ 0.16040.169.5 The Department makeas avery effort to
participitn in settlement negotiatione, but cannot realistically
send officials with full settlement authority to each settlement
confarengs,

Thes {governmant may not éattle & case unless the United

8tates’ liability and the amount of danages have been cleaxly

identifiqd, rurthermore, payment must be properly authorized.

The Deparftment of Justice has baen most successful in reprasant—

ing the ayer in this regaxd.

Az ¢
Committee
in claims
Etatag pa]
tentha of

the United

ha Attorney General noted in testimony before the full
L J
laast Spring, during 1989 we defeatad over $21 billion

against the United States. ITn contrast, the United

id out only %123 nmiilion iv claims -= less then six—

ene percent of the amount sought by plaintiffs against

States. On the affirmstive xide, the goévernment in

3 9
Ganaral +
the Unite
Ganeral h
vwhich do

& Attornay General has avthorized the Daputy Attorney

oxerclse his authority to ssttle all claims againat
States. 28 C.F.R. § 0.161(b). Assistant Attorneys

& been avthorized to settle or close thosse claims

t excoed §7%0,000, with limitations. §§ 0.160, 0.164.

In addition, we have radelegated certain gettlemant authority

pursuant.

tion of the Civil Divisioen,

Branch Dir

§f 0.168. For example, in oases under the jurisdic-
the Unlted States Attorneys and

ctors are authorized to settle claims up to $200,000,

while the Environment. and Natural Resources Division redelagates

eattlemant
upcn the t3

authority ranging from $100,000 to $300,000, depauding
ype of claim.

tut
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1989 sacprad judgments and settlemants of $521 millionm. Main-
taining proper control over such widesranging litigatior invoelv-
ing vast| sums requires ’ degree of centralized control guite
incensistent with the delegation of full settlement authority to

trial co@nsel.

Acofrdingly, while the district courts may wish to considag
ganerally raguiring that attnrnéys appear for settlement
conferences with the full authority to settlé tﬁg case in sone
Xinds of [litigation, that reguirement camnnot be applied generally
to cames |[involving claims by or against the United States. The
fepate Judiciary committee rqcognized this problem in its report
on &. 264F and stated its intention not to upset this delicate

| balance. | We believe that specific exceptions should be made in
the text bf the bI11 to ensure that the litlgation prarcgatives
¢f the Unfited States and the public fisc itgelf are adegquataly
protactad] '

IX.|FEDERAL COURTS gmvniycouuxwmxx TMPLEMENTATION ACT

H.R. {5381 carries forward a nunber of proposals racomnanded
by the Faderal fourts Study Committee. My collesfue, Edward S.
G. Dennis,| Jr., formerly the Aseistant Attornay Genaral for the
criminal Division, served on the Study Committee with you, Nr.
thaiyman, Pnd Congregssnan Mporyead, and mpany officex of the
Department| asasinted in the preparation of materiale for the
committes’t consideration. In addition, the Attorney Ganeral
tastifled beforxe the Study Committee on Janueary 231, 1990. Let e
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again colmend the accomplishments of the Study Committee and of

this Bubpbommittes for its responsiveness in developing thie

important

H.R. B3gyr

legislation. I address today those proposals in
that directly affect the Administration.

Civil Trocess Changes

Remgval. We must oppose § 110, which would altey the

removal gtatute, 28 U.5.C. § 1441(¢). Currently, where multiple

independant claims are brought in stata oourt, the statute allows

the entide case to be removed 0 fedoaral court if there existe a

separate jclaim "reamovable if sued upon alone.” The proposed

change r

laces this phrase to allow removal only if there exists

a claim #within the jurisdiction ¢onferred by segtion 1331 of

e

thie titls.” This change would prevent removal in thoge cases

vhere the| fedexral claim is not bamed on the ~fedaral question”

statute,

tional st

8 U.5,.¢, & 1231, but on some other federal Jjurisdic-

tute such as the Paderal Tort Claims Act, 28 U.S.C.

§ 2679(d) {2), or the *Little Tucker Act?, 28 U.S8.C. & 11346(a)(2).

¥e cee no
We al
28 v.Ss.C.

repbvable

reason why removal 1s not appropriate in such cases.
z0 oppose that part of § 110 that would alter current
§ 14431 (¢), which allows the district court (if a

claiw exists) either to decide tha non-removable claims

or to remuhd all matters “not otherwise within its original

Jurisdictipn.# The proposed change would allow the &istrict

court to remand all claims “in which the 8tete law predominates.®
-

This ¢ould allow a plaintiff, in a suit against the United

Btates, to

argue that a clajim othervise within the federal
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digtrict] court’s jurisdiction should be ramanded bacauss, under

the mnalysis in Uplted States v. Kimbell Foofs, Ing., 440 U.8,
716 (18758), or a similar dootrine, state law “predominatec® in

that particular case.

while we would oppese such a reading of

the statute in any given litigation, the proposél language

virtually invites a district court to adopt such an argumant and

would, at the least, cause confusion and unnecessary litigatien.

Van

. We oppose § 111, which would change the venue

regquirements in 28 U.5.C. § 1391(e) frouw allowing an action

againet Hbhe United States to he brought where a *canse of actien

arosa® orn

7the property is situated” to wvhere *a substantial part

of the avknts or omisslons giving rise to the claim oscourred® or

a *substaptial part of the property is located.® The present

statutory

language secns as clear and precise as is poesible in

determining venus questionz. The propossd langnaga doss not

appaur to

genarato

clarify material venueé interests, but well might

litlgatlon over the ~substantislity” of.Fha *erarts or

owissions? or the property inveivad.

Morel
shopping 4
rgubsteant
envicsion 3

areaa,

svar, the langqumge seems likely to lead to forum
s Inventive coungel try to frame novel dafinitions of
al.” We see no banéfit to the proposed change but

likelihood of further confusion and litigation in this

Sectlon 112 wonld provide & statute

of limitatiions for all federal statutes that do not already
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contuln kuch # provision. We support this proposal as it applles

to private covee of acticus.

" geetion 112, as drafted, is limited to legislation that is

onacted After the data of anactment of this proposzal.
Accordingly, § 132 would pot apply to the many sxbant laws that
contain o statute of limitatic rhis disceontipuity should be
removed #nd the proposad residi atute of limitations should
be appliad to all congressiona: tments that do not contain

such a provision -— sub)ect to an exclusion for the United States

which we
fedaral <

in a wids

shell discues. This simpla change woulg save the

i1

purts a substantial amount of time and provide certainty

range of cases where the appropriate statute of

limitatiohs is now litigated.

As W

jth the issue of settlement authority, the United States

would auffer if this provision ware applied to the chuvses of

action th?t it puraues. This provision couwld supplant the

already ekisting statutes of limitation applicable to cases

inveolving

the United &tates with respesct to any statute pot

containing its own atatute ©f limitatiens.®

6 &

¢. 112 eets out a atatute of linitation that would

apply “[elxcept as otherwise provided by law.” of the
statutes of limitation that now apply to the Unitad states also
apply rexcept ag otherwise provided by Congress.” See, &.g. 28
U.8.C. &8 2415, 2416, 2462. At a min y this weuld angenday
needless litigu€ion over which statute of limitation would
control. additional problem of lnterpretation would result
from comparing this provision to 28 U.8.C. 241%(0), which
providaes that #Nothing herein shall be deemad to limit the time
for [the United States to bring) an action to establish the title
to, or right of possassion ¢f, reml or personal property.~*
Because subseation 2415(c) doeg not affirmatively state that no
statute of|limitation is applicable, although that may have beaen
the intention of Congress, this provision would probably be

interpreted to create a statute of limitation for such actlons
where nonelpreviously existed,
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Furthermore, there are certain types of actions for which
there is| currantly no limitations period applicable to the
govarnnment an%'tor which no statute of limitatign 1is appropriate,
For eﬁample, thera is no limitations period applicable ¢
abatemont actions under § 106 of the Comprahensive Environmantal
Responss) Cowpensatlon and Liabllity Act (*CERCILAY), 42 U.8.C,
§ 9606,
The government’s ability to clean up sites presenting an
imminent jund substantlal endangerment to the public health or
welfare ahould not ba curtalled by litigation over whethar the
cause of jnoction arose when the roelease of a hazardous gubstance

oocourred,| whan it was discovered, or when the endangerment was

« Nor should such actions be barred bacause a Jan~

acticon was rileaq, A
ig. Saction 119 would parmit Unit;d staten
diatyrict Judges and magistrates to advise the parties before them
of the avallabllity of magictrates to rasolve dimputes. Wa
believe tiat present procedures, which direct the clerk of the
district court to inform the parties of the availability of a
nagistratg to hear their cage, ére udagquate. foe 28 V.S8.C.
§ 6368(c) (). »

Tha j:partment agrees with the legislative history of 28
U.8.C. § 6 describing that judges and magistrates themselves

ghould notj be involved in advising parties of the availability of
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2 magistiate., 28 U.S.C. § 636(¢)(2). Such suggestions from
Judicial| officers have the’iﬁhdkant tandanocy to GoeaxrcGe.

Thaj 1978 Act made substantial changes in the ecope of a
magiatQuta’ﬂ dalagable daties. The Act’s refarral proceseg has

worked ahd many cases have been raesolvad guickly and fairly by

the magidtrates witbh the consent of the parties. In the
reporting year ending June 30, 1989, United States magigtrates
'triad 5,354 capes by consent, and handled thauﬂqpﬁm of pretrial
conferandces agz wotionz, and numercus oriminal proceedingz.7 e
participdte in wany such cases and consent often to disposition
bafore a maglstrate.

Wa do not believe that a magistrate’s authority should be
further dvpanded. 7The magistrate iz an adjunct of the court and
ghould not supplant the court through an award of independent
authorityl. The changes envisioned by § 207 of the hill, provid-
ing contipgent. authority for new magistrates, including the powar
to hold phrties in civil and criminal contempt, should be more
fally aonéiderea berfore epactment. Also, wa Ao not gupport the
proposal in § 206 to change tha title of *Magistrate® to
#assistant United States District Judge.” Therefore, wa recom—
mand tﬁat both provisions be deleted from the yr;;ant bill.

Supplepental Jurigdiqlion.  Section 120 would invest the
district gqourts with supplemental jurigdiction to heer all

matters rqlated to a case, whather indepandent. federal jurisdic-

JpASLIAt]
¥-1 through M-5.
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tion exiots over thuse related matters or not. *We oppose this

proposal

which would seem further to indrease tha burden of

issues presentad to the faderal courts, which would seem the

oppeasite

of the subcommittea’s intent. Furthermore, such an

expansio$ of pendant jurlsdiction unjustifiably would permlt

plaintiffs to use llmited jurisdictional grounds guch 2e the

Faderal TFort Clalms Act to bring private suits inte federal court

that otharwisge could be maintained only in state courts.

Alfernative Dimpute Resolution.

for a nat

dispute

Saction 121 would provide
ionwida éxpansion of the usa of veluntary alternative

esclution (AUR) by the federal courts. While the

nepartmejzaof Justice firmly aupporte the use of ADR in appropri-

ate civre
cantiousl
proposal

It

tances,® wa recoynize that Congress bae proceeded
v in this area and for these reasons okject to the
currently drafted.

s only two years ago that Congruass expanded the

authorigation for court-annexed arbitration pilot programs from

10 to 20 districtas =~ an appropriate step in expanding experimen~

tal pro
nanted,

measure o

iz lacking in § 121.

progaed

- That new authority, which hasz not yet been imple-
so provides guidelines and standards to enaura &
uniformity across different districts, a factor which
We balieve that Congress shonld continue to

ticusly and permit experimentation without altering

the entire syatem of civil justice on a nation-wide scala.

8 agic.P.R. § 50.20.
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EL;%gggugnﬁ_zgggx_zgga‘ section 108 would increase witness
and juror fees from $30 per day to $40 per day. The fesa amount
has not heen changed in many, years. We baliave that thies change
is appropriate. A
Bankruptoy Proceedings
The [Uniteg States participates in a large muwber of complex
bankruptdy proceedings. The vivil bpivision, which routinely
retains dasaes involving in excese of $200,000, received over
8,000 oasag —— aﬁax 50 cases pef waek —- in FYS 87«89 alone, with
& total dollar value in excoss of §5 billion. Claims for less
than §200/,000 are routinnly’hﬁnalcd by the Unitad Etates Attor-
nays. .
The fax Division‘s bankruptay caseload axceeded 12,000 casas
in FY 89 — over 230 pex wesk —— and that Division is budgeting
for over ILG,000 cases -~ Over 300 per week - for tha coming
fiscal ye:r.‘ The Fnvironmeant and Natural Resources Division now
handies it excestis of 100 cases which cumniatively involve
hundreds of millions of dollars in clean-up 1iab%}itiea. As
previcously uotea, in most of these cazes, settlament authority is
retained by senior Departmental officials.
ggngjnt. Clvan the compieiitics of bankoruptcy litigation
and the vaAried federal interests involved, sevaeral provisions of
H.R, %301 would ocause signifioan£ difficulties for the Depart-
ment. Foxy example, & 114 of the bill would provide that a party
AShall ke dganed to consant to préqaa&ing bafore a bankruptcy
Judge unless an objection is filed within 30 days of the date op
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party files its rirst pleading or 30 days atter service

of the pleading that initiates much procesding, whichever ocococurs

flrst.

In ﬁany cases, the Depariment ls most willing te congent to

procee

evaluate
+he many
limitad t
cases to

rafarralg

ine frame,

g bafore a hunkruptoy judge, but we simply cannot
all of the many facets of aach proceeding and coordinate

different agencies that might be involved within such a

The Dapartment wounld be hard pressed in most

de more than file a boilerplate objection to such

until the necessary evaluation has been conppleted.

This would also mean a separate filing in most cgsas because the
W

Bankruptdy Rules allow the Government 35 days to answer a con-

plaint.

More

pvar, aslde from the Government’s practical problems, an

implied wﬁiv&r of the right to an article IIY tribunal raises

possible

non-aArtic

constitutional concerns. By analogy, trials befora the

le 1II maglstrates require expresz consent, and the

rulas of ¢court must Include procedures to insura the

voluntaritiess of that consent,

7012 (b) r

Currently, Bankruptoy Rule

guiras a statement that the party does or does not

consant te entry of final ordera or judgment by the bankruptcy

judge, and we believe that this requiremeant should be retained.
Banlgpuphov Appellate Papals. Like the magistrates, bank-
'

ruptey jud

magiatratjs
“gphocialiste.”

ges aZe adjuncts of the district courts, but unlike
» bankruptey judges historically have bean viawed as

Saction 115 of H.R. 5381 would further that
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perceptibn by permitting two or more circﬁits to agtablish joint
bankruptey appellate panels wiih the approval of the Judicial
Confarance. Our expexrience suggeats that bankruptcy appaals
- ghould net bhe caded to a groyp of spacialiat jugges when bankrup-
tcy law is wmerely one part of the broad fabric of the law and the
outcoma of bankruptcy cases depends on the full raonge of statut-
ory and ¢owmon law principles. Rather than further isclate
bankruptgy from the genexal fabric of the law, wa believe that
article ITI judges should pay closar attention to bankruptcy
proceedings. 1In short, the restructuring of the bankruptoy

oourts after

Lipe Co., 458 U.8. 50 (1982), should wot be gisturbed,
Bon¥ruptoey ApRaale. We support § 116 of the bill becauxe it
properly Limitz review of certain bankruptcy determinations +o

appeal ut| the distxict court level, thus striking a balance
between cbncerns of judicial economy and ths reguirement of
Article IIT judiciary suparvision of the bankrup;oy eourt,

Bankruptoy Aduinistrator Program. Pinally, § 118 wonid
extend for an additional 10 years, and broaden the authority of,
the few remaining bankruptcy administrator programs in the
judicisl districts of North cérolina and Alabama. The Depavtmant
strongly drges the Subcommittee to deletas these provisions and to
allow the {United States Trustée program to become nationwide ag
originally planned in 1986,

Undex the Bankxupltcy Judges, United States Trustaes, and
Pamily ra#mer Bankruptey Act of 1986, Pub. L. No. 99-5%4,
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Congrass
nent part

provision

United States Trustes Program at varying stages.

Judicial
gchaduled

The
oversight
duties wh
in 88 jud

until 1929
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axpanded the Unlted states Trustee Program as a perma-

of the Departmant of Justice. Under the transgition

s of the law, Jjudicial districte waere placed under the

Tha final

districts, those in North Carolina and Alabawa, are

toe come into the Program in 1992.

adninistration of cases involves the appolntment and

of trustees and debtors under the Bankrupteay Code,

{ch are presently performed by the Uniﬁsd States Trustea
icianl districts throughout the country. In contrast,
2, the Judiclary will continue to carry ocut these

administrptive functionz in the judicial digtricts in North

Caralina hna Alabnme.

The
that, in
linited t
spaclifica]

cyaminers

addudicat

spprove thelr compensation.

1986 Act reprasents congress’ emphatic determination
bankruptcy matters, the proper yola of the judiciary be
b resolving dlsputes, not to administering cases.

L1ly, the bankruptcy aysten should not allow trustees and

to ba appointed by the same branch of government that
s Alzputes involving those individuals, and that

In sum, there ghould ba One system

of sdministering bankruptcy cases and that should bs under tha

TUnited gt

Secti
statoeg Pax

terminatid

tas Trustee Progran, *

Eyitension of the Parole Commiasion
en 109 of the biil would axtand the life of the United
cle Commixglon by merely changing the statutory

n date. It thus defers the guestion of the ultimate
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on of the Parole Commizgion. We do not support this

” L 4

Parole Comnission now 1ls scheduled to terminate on

1, 1993. At that time, approximately 18,000 to 20,000
igible priscners will be in the federal priscon system

a hearings will need to be held for themr mone parole

will need te ba held long after the and of the fiva-~year

envieioned by § 109.

Advinistration has proposed that the Parole Commiseion

ad by & separate board for the interim five ysars

992 and 1997, and that authority for review of the amall

remaining cases be lodged within the Department after
This would guarantes that parole decisionz can ba

bng as necessary in the future, while also ensuring that
.

Jing number of cases does mot drain public fieo reaocur—

ces through the continuation of a separate entity. We shall

provide

he Subcommittes with a copy of the Administration’s

propoasl and propose thatt it ba substituted for current § 109,

Sact

The Court of Internationsl Trade

4

Lon 205 of the blll would alter the process of designa-—

tion of
tha Cust
structure

a similar

I

Chief Judge of the Court of International Trada. In
Court Act of 1980, Congrass carefully crafted the
of the Court of International Trade. ‘we yearz later,

process jin the Federal Courts Twmprovements Act created

the Federsl Circuit and the Claims Court. In both instances,

Congreass g

recognized tha special nature of these couvts. The

*

w
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designation of the chief judges was but one aspect of a balancing

of complix relationships. We believe that these courts sxe
working effaciively as Congress intended and that no change

should k¢ made in Lhe statute,

LTT. ADDYTIORAL JURGREHIPS

Befc!re clgating, Mr. C&mi;man, T wonld also gike to reliterate
the Administrstion’e view on a subject that ia of great concern
to all off us: +the neead for additional Jjudgeships. As the
Subcommititae is aware, on June 22, the Judicial Conference recom-~
mended creating a total ¢f 96 additional judgeships in light of
1986 aaajioad tigures.,

We

pport the Judicial Confarence’s recommendation that

Congress kreale 76 new district court judgeships. We reaognize
algo an interest in targeting additional judgeships in araas of
most praessing need and greateat projected growth. The Judicial

Cenferenct recommendations, however, are predicated on past

filings, 2 do pot respond ta planned casaload adjustmants
predicated on governmental policy.

The Depurtiment is making substantial co:mnit::mlts of recant-
ly-authorized rascurcas ror the prosecution of drug trafficking,
monay laundering and related cases. Similarly, we are vigorously
pureuing ¢riminal and ecivil fraud, tax and bankruptcy cases
relating He the fallures of a multitude of savings-and-loane and

other fingneial institutions.
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As you know, & bill introduced by Chairmap Brooks,
H.R. 531&, which is pending before the compittee, would authorige

45 additional district judgeships. We balisve that thaga numbere

should b4 svaluated for adjustment in light of the mozt racent
Tudicinl [Confarense raguest.

The |[Judicial Conference has alse requested 20 additional
Judgesbids for the courts of 'app_aals, whila H.R. 5316 would
authorizd nine. We recomment tﬁat H.R. 5316 be amanded at leaat
to bring it into conformity with the most-recent recommendation
of tha Judiclal Conference.

We note, though, that the Department’s initiatives, nany of
which arq employlng nevw statutory provizions, wd%lAraiae conplex
und manificld a;peals'bscausa of the novalty of the issues
involved,| the lack of precadant in interpreting new statutes and
Tactual sitwations and the substantial amounts of money and
prizon sehtences involved. néréover, a distinet need has bean
identified for & more comprehengive method for determining the
necds of the courts of appeal ror additional judgeships,
including| the devalopment of a weighted caseload formula.?

Accbrdingly, we aleo beliave that, to respond to the needs
wa hava j&st identiried, that one additional judgeship should be
authorized in the Ninth cirenit, at least one additional
judgeship |should be authorized for the Fifth Circuit, and at

leangt ona addit;onal judgeship ghould be authorized for the

L 3

5 géﬁmxzmw@ummmumm (April 2,

1990) at 1
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Eleventh |Circuit, In reaching thie and, as we are always, the

Departman
Subcommnit

of the Un

couxt ﬂyéb«m aye mel.

1 is fundamentally commitred to working with this

t&e in assuring that tha vital interests of the citizans

ited States in having capable and rosponsive fadaral

L J

CORCLUBION

A litigator with a centinuing experience of 23 years in
the federal courts, I believe that effective case management gt
originate with the disﬁrict Judgeas themselvas. It i¢, of souras,
not the le of Jjndges to make the law: their job is to apply the‘
law that jthis Congrass passes. But to apply it, they must manage
their dockets effectively.,

T suggest that ihere are judges who simply lat things happen
and those] who make things happen. We must encourage the latter.
As overlopded as ocur dockets are prasently, a large majority of

cases sti

11 settle. The effaective judge, tnraugh use of active

cage manafcmant and timaly deaiaions on motions, 1nc1uaing thotie

for sunmaj

their pos

tion of 1

prascript
be tri&d;

ry Judgment, can anoourages the parties to evaluate

itions with an eye towards realistic, voluntary reselu-
he matter before the court. The judge who follows this
ien has the resultant freadom to try the case that must

and genernlly is the 49udge who has his or her docket

current and parties who are satisfied with the results preduced.

Congrens <

an mozt help thie procass by giving the judges tha
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toole te| effactively manage their dockats and by providing them
with adeguate resources. ‘

Fi)‘xf::y, I note that the nature of this sort of teastimony
hes rasulted in the fact that many of my comments hava been
negative|or cautionary. I thus want to conclude by reiterating
the Department/s genaral support of the thrust &F these proposed
piacas ef legislation and our stropg commitment to continuing to

work thic Subcomnittee,




